STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 98- F-18

Dat e | ssued: June 8, 1998

Request ed by: Bri an Neugebauer, Attorney, City of Wst Fargo
- QUESTI ON PRESENTED -

Whether a city may apply and enforce its fire prevention code in
uni ncorporated territory within the city’s extraterritorial zone.

- ATTORNEY GENERAL’S OPI NI ON -

It is my opinion a city my apply and enforce its fire prevention
code in unincorporated territory within the city’'s extraterritorial
zone to the extent the city has adopted all or portions of the fire
prevention code wunder its zoning authority and, by ordinance,
extended the application of the city's zoning regulations pursuant to
N.D.C.C. 8§ 40-47-01.1.

- ANALYSI S -

Municipalities of the state of North Dakota are creatures of state
statute and, therefore, have only such authority as the Legislature
chooses to grant. N.D.C.C. 8§ 40-05-01 establishes the general powers
of all municipalities. A city’' s powers include the power to adopt by
ordinance a fire prevention code. N.D.C.C. § 40-05-01(1). Wer e
such a code is adopted by a city, it beconmes a part of and has the
effect of a city ordinance. See Letter from Attorney GCeneral
Ni chol as Spaeth to Donald Kilander (Cct. 8, 1985). Unless otherw se
provided by law, city ordinances only apply in and over all places
within one-half mle of the city's boundaries. N.D.C.C. § 40-06-
01(2). North Dakota |aw does not provide that a city's fire
prevention code applies beyond one-half mle of the city limts.
Accordingly, a city’'s fire prevention code only applies in and over
all places within one-half mle of the city limts.

N.D.C.C. 8 40-05-02(13) grants cities zoning authority. N.D.C C
8§ 40-05.1-06(11) grants honme rule cities the authority to “provide
for zoning, planning and subdivision of public or private property
within the city limts; to provide for such zoning, planning, and
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subdi vi sion of public or private property outside the city limts as
may be permtted by state law” Cities zoning authority is
clarified in ND.C.C. ch. 40-47. ND.CC 8 40-47-01.1 grants cities
authority to extend the application of the city' s zoning regul ations
outside the city limts based upon the population of the city. The
North Dakota Suprenme Court has concluded that N.D.C.C. § 40-47-01.1
enables a city to exercise exclusive zoning control over al
territory within the extraterritorial area, despite the fact that the
extraterritorial area is situated wthin another politica
subdi vi si on. Apple Creek Township v. Cty of Bismarck, 271 N W2d
583, 587 (N.D. 1978).

Although a city’'s fire prevention code does not apply outside the
jurisdiction of the city, all or portions of a city's fire prevention
code properly adopted as a zoning ordinance could apply wthin the
city’s extraterritorial zone. In order to pronote health, safety,
norals, or the general welfare of the comunity, the governing body
of any city may “regulate and restrict the height, nunber of stories,
and the size of buildings and other structures, the percentage of |ot
that may be occupied, the size of yards, courts, and other open
spaces, the density of population, and the |ocation and use of
bui l dings, structures, and land for trade, industry, residence, or
other purposes.” N.D.C.C. 8 40-47-01. Through zoning powers, cities
may also divide the city into districts and “regulate and restrict
the erection, construction, reconstruction, alteration, repair, or
use of buildings, structures, or land wthin such districts.”
N.D.C.C. § 40-47-02. One specific purpose for zoning is to secure
safety from fire. N.D.C.C. § 40-47-03(2). Thus, although a city’s
fire prevention code does not apply outside the jurisdictional limts
of the city, provisions of the fire prevention code properly adopted!
through the zoning process would apply in the city's zoning
jurisdiction, including any extraterritorial zone. See 1995 N.D. Op.
Att’y Gen. 51, 55 (a city that adopts a building code under its
zoning authority may adm nister and enforce the building code in the
area in which it has zoning jurisdiction).?

1 Some provisions of a fire prevention code may not neet the

statutory requirements of a zoning ordinance. Only provisions of a
fire prevention code that satisfy the requirenents of an authorized

zoni ng ordi nance may be adopted under the zoning process. A city
could adopt its entire fire prevention code as a zoning ordinance if
all its provisions neet the statutory requirenents for zoning

or di nances.
2 Building codes typically provide for fire-safe construction and
operati on. VWhether a city adopts a building code under its zoning
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- EFFECT -

This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.
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authority or its general authority relating to buildings, the city
may adm ni ster and enforce the building code in the area in which it
has zoning jurisdiction. 1995 N.D. Op. Att’'y Cen. 51, 55. Thus,
provisions of a fire prevention code properly included in a building
code also apply in the area in which a city has zoning jurisdiction.



